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Case No. 20070952-CA
IN THE

UTAH COURT OF APPEALS

State of Utah,
Plaintiff/ Appellee,
vs.

STACEY MARIE NIELSEN,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from convictions on one count of possession or use of a
controlled substance, a third degree felony; two counts of assault, a class B
misdemeanor; one count of criminal mischief, a class A misdemeanor; and one
count of interference with an arresting officer, a class B misdemeanor. Rl-2. This
Court has jurisdiction under Utah Code Ann. § 78A-4-103(2)(e) (West 2008).
STATEMENT OF THE ISSUES
1. Did the trial court have any obligation to rule on defendant's pro se pretrial
motion to suppress, where defendant was represented by counsel?
2. Did defendant waive the claims raised in her pro se pretrial motion to
suppress when she failed to advise the court that she had filed the motion, failed to
serve the State, and failed to file a written request to submit?

3. Did the motion for new trial preserve defendant's claim that the trial court
erred by not ruling on her pro se pretrial motion to suppress, where the trial court
did not address that claim on the merits and where defense counsel affirmatively
represented to the court that the motion for new trial "d[id]n't bring up anything
new"?
4. In any case, did defendant suffer any harm, where her motion to suppress
would have failed on the merits?
Standard of review. No standard of review applies to these questions.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The Fourth Amendment to the United States Constitution is relevant to the
determination of this appeal:
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
STATEMENT OF THE CASE
Defendant was charged with one count of possession or use of a controlled
substance, a third degree felony, in violation of Utah Code Ann. § 58-37-8(2)(a)(i)
(West Supp. 2005); two counts of assault, a class B misdemeanor, in violation of
Utah Code Ann. § 76-5-102 (West 2004); one count of criminal mischief, a class A
misdemeanor, in violation of Utah Code Ann. § 76-6-106(2)(c) (West 2004); and one
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count of interference with an arresting officer, a class B misdemeanor, in violation of
Utah Code Ann. § 76-8-305 (West 2004). Rl-2. On May 31, 2006, the trial court
found defendant indigent and appointed counsel. R14-15. The trial court bound
defendant over on all charges. R23-24.
Counsel was present and represented defendant throughout the proceedings
in this case. Counsel represented defendant at the January 10,2007 hearing where
defendant pleaded guilty to an amended coxmt of attempted possession of a
controlled substance and to the criminal mischief count, both class A misdemeanors.
R41-42; see also R43-49 (statement of defendant in support of guilty plea). Upon the
State's motion, the court dismissed the remaining three counts and accepted the
plea. R41-42.
On January 26,2007, defendant filed a pro se pretrial motion to withdraw her
guilty plea. R50. In an accompanying "affidavit/'l she claimed that her counsel had
convinced her that if she did not plead guilty, she would go to prison, and that she
knew her "attorney [was not] going to help [her]." R51. That same day she filed a
pro se pretrial motion to suppress evidence, alleging that police illegally searched

1

This and other documents that defendant captions as affidavits are not
sworn statements, but merely signed lists of defendants claims and assertions. See
R189,190-97.
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her personal property in jail. R52. She also filed a pro se petition asking for
injunctive relief against the Ogden City Police. R53-81.
At a February 28,2007 hearing, the trial court provided copies of defendant's
motion to withdraw her guilty plea to defense counsel and to the prosecutor. R82.
At later hearings, defendant stated that she did not want the public defender to
represent her in making argument on the motion. R84. She asked for a continuance
to retain private counsel. Id. She subsequently stated that she would represent
herself. R86. At the hearing on the motion to withdraw, the trial court noted that
"the public defender had entered in the case/' but was "not representing
[defendant] on this issue." R 89.
The trial court granted defendant's motion to withdraw her guilty plea, and
the original charges were reinstated. R88-89. The public defender appeared in
defendant's behalf at subsequent proceedings and at trial on September 20-21,2007.2
R90, 98,106,126. A jury found defendant guilty on all five counts. R126; see also
R171-75.

2

The day before trial, defendant filed a pro se motion to dismiss, claiming
that she had not been brought to trial within the time framework set forth in the
United States Code. See R i l l .
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On October 23,2007, defendant filed a pro se motion for new trial. R188. In
the "affidavit" filed with the motion, she argued that she "had filed a motion to
suppress evidence which was never ruled on." R189. She also alleged other errors.
See id. On November 6, almost two weeks later and the day before her scheduled
sentencing hearing, defendant filed a new document captioned "Affidavit in
support of new Trial." R190. In this document, defendant claimed that Michael and
Andrew McGeorge had been convicted in a separate trial "for the same assaults I
was convicted for." Id.
On November 7,2007, at the hearing scheduled for sentencing, the trial court
provided copies of defendant's motion for new trial to the prosecutor and to defense
counsel and continued sentencing to allow the attorneys to "review the motions."
R198-99.
On November 21,2007, the trial court conducted a sentencing hearing. R21317. Before sentencing, defense counsel addressed the motion for new trial, but
stated that it "d[id]n't bring up anything new" and that he did not "see a reason to
arrest judgment at this point." R242:2. The court did not address the claims raised
in the original "affidavit" in support of new trial. R242:2-4. The court did, however,
briefly address the November 7 "affidavit" in which defendant claimed that
Andrew and Michael McGeorge had been "convicted for the same assaults that she
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was convicted for/' R242:4. The court explained why it was "completely possible
that you assaulted the brothers and that the brothers assaulted each other." Id.
On November 27, 2007 the trial court entered a signed order denying the
motion for new trial and a signed judgment. R213-17; see also R242:3-4 (oral
announcement denying motion).

Based on defendant's third degree felony

conviction for possession of a controlled substance, the trial court imposed an
indeterminate prison term not to exceed five years. R214. The court suspended that
sentence, place defendant on 36 months' probation, and required her to serve 180
days in jail. R214-15. The court imposed jail sentences on defendant's other
convictions, but suspended all of them. R214.
On November 27,2007, defendant filed a timely notice of appeal. R218.
STATEMENT OF FACTS
The incident
On April 1, 2006, Andrew McGeorge and his friend Matt McBride went to
Andrew's home to watch a movie. R240:100-02. Three other acquaintances joined
them there, including defendant, Stacey Nielsen. R240:142.
At about 2:00 a.m. on April 2, Andrew and defendant got on a computer
together in the computer room. R240:104. One of them propositioned the other,
offering sex for money or money for sex. R240:105,241:30. Some offensive words
apparently followed. R240:105.
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Defendant became angry and grabbed and threw a candle at Andrew.
R240:105-06. She grabbed a souvenir plate, threw it at Andrew, and broke it.
R240:109, 111. She struck Andrew, clawing his neck and shoulder. R240:lll; see also
State's Exhibits 2 & 3. She then ran outside and threw her stiletto-heeled shoe
through a large kitchen window and a rock through a living room picture window.
R240:114-16,186; see also State's Exhibits 7 & 8. She apparently also called "some
bouncer or boyfriend to come over" and beat up or kill Andrew. R240:168; see also
R240:117.
Andrew called his brother Michael and 911. R240:116-17. Michael arrived,
saw Matt at the side of defendant's car, approached Matt, and asked what was
going on. R240:170. Defendant jumped out of the car, yelled at Michael, punched
him once in the face, and attempted to punch him a second time. R240:171-73; see
also State's Exhibits 4 & 5.
The arrest and inventory
Dispatch received a report of an assault, property damage, and a disturbance
in progress involving "a stripper who was getting someone to come over and kill
someone." R 240:181. Ogden police officers Aaron Haws and Damien Guttierez
drove to the scene where they observed defendant sitting in the driver's seat of a car
in the driveway of the Andrew McGeorge home. R240:181-83.
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Officer Haws walked up to the car where defendant was sitting. R240:183.
Dispatch had indicated that "a stripper was assaulting someone/' and defendant
was wearing a bikini and pajama-bottom pants even though "it was a very cold
morning/' R240:184. Officer Haws observed that she had glassy red bloodshot
eyes. Id. When she talked, "a very strong odor of an alcohol beverage c[ame] off her
breath/' and "she was very slumped down" and "not completely with it." R240185.
Officer Haws asked her to tell him what had happened. Id. She stated that "he
[probably Andrew McGeorge] wanted to f

me," but refused to give any details.

Id. Officer Haws left defendant with Officer Gutierrez. Id.
Officer Haws went inside to talk to Michael McGeorge. Id. He observed a
broken candle, a broken plate, and two broken picture windows. R240:186. After
speaking with Michael and Andrew McGeorge, Officer Haws determined to place
defendant under arrest for public intoxication, for criminal mischief, and for "the
assaults that had occurred." R240:188.
He therefore went back outside to make the arrest. R240:189. Another officer
had arrived at the scene, and defendant was sitting in his car "because it was cold
outside." Id. Officer Haws took her out, handcuffed her, and placed her in his car
to take her to jail. Id.
After arresting defendant, police determined to impound her car for
safekeeping so that there could "be no allegations that Ogden City ha[d] not
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adequately protected the vehicle." R240:191. To prepare for the impoundment, the
officers conducted an inventory search and found defendant's purse in the
passenger seat. Id. Officer Haws opened defendant's purse and found almost $600
in small bills. R240:192.
The jailhouse search
Officer Dale Weese drove defendant to the jail, and Officer Haws followed.
R240:197. When they arrived, Officer Haws started defendant's paperwork, and
corrections officers began inventorying the purse. R240:198. The inventory was
standard operating procedure. Id. The officers took all of the money out of the
purse, counted it, checked the purse, and found "a little baggie that is usually used
for containing drugs." R240:199. The baggie contained a substance that later tested
positive for methamphetamine. R240:200.
SUMMARY OF ARGUMENT
1. Defendant filed a pro se pretrial motion to suppress evidence. Defendant,
who was represented by counsel, had no authority to file pro se motions, and the
trial court had no duty to address her pro se motions, including her pro se pretrial
motion to suppress.
2. In any case, defendant waived the claims in her motion to suppress when
she did not file a request to submit the motion for decision or otherwise bring the
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matter to the courts attention, did not serve the motion on the State, and apparently
did not even advise her counsel that she had filed it.
3. Defendant filed another pro se motion, her motion for new trial, claiming
that the trial court had erred in not ruling on the motion to suppress. The motion
for new trial did not preserve that issue for appeal. Moreover, defense counsel
withdrew the motion for new trial when he affirmatively represented to the court
that it did not "bring up anything new/ 7
4. In any case, defendant suffered no harm when the trial court did not rule
on her pro se pretrial motion to suppress. The motion to suppress raised no
meritorious claim.

10

ARGUMENT
Defendant filed a pro se pretrial motion to suppress. In the motion, defendant
claimed that" United States v. Edwards [415 U.S. 800 (1974)] requires police to obtain a
search warrant to search personal property in jail/' R52 (italics added). She also
suggested that Officer Hawes could not properly have searched her purse at the jail
because "[h]e had already made an inventory of the purse at the arrest site/' Id.
Defendant conceded that she agreed to take the purse with her to the station. Id.
She asserted that she agreed only because police told her that her car would be
towed and because she knew that the towing company would therefore have a key
and "could easily take Pier] money." Id. Defendant did not request an evidentiary
hearing. See id.
On appeal, defendant argues that the trial court erred when it did not give her
"a hearing or a ruling on the motion to suppress that she filed." Br. Appellant at 15.
Defendant cannot prevail on this claim because the trial court had no duty to
address her pro se pretrial motion to suppress where she was represented by
counsel, because she waived the motion when she did not bring it to the court's
attention, because her motion for new trial did not preserve the issue, and because
the motion to suppress raised no meritorious claim.

11

I.
THE TRIAL COURT HAD NO DUTY TO RULE ON
DEFENDANTS PRO SE PRETRIAL MOTION TO SUPPRESS,
WHERE DEFENDANT WAS REPRESENTED BY COUNSEL
Because defendant was represented by counsel, the trial court had no duty to
rule on her pro se pretrial motion to suppress. In State v. VJareham, 2006 UT App
327, 143 P.3d 302, this Court held that a trial court should not consider pro se
motions filed by a defendant who has representation. See id. at \ 33. "When a
defendant is represented by counsel, he generally has no authority to file pro se
motions, and the court should not consider them/' Id. (internal quotation and
citation omitted). A "defendant may choose self-representation or the assistance of
counsel, but is not entitled to a 'hybrid representation' where he could both enjoy
the assistance of counsel and file pro se motions." Id. The single "exception to this
rule is that a defendant may file a pro se motion to disqualify his appointed
counsel." Id.

3

Defendant filed several pro se pretrial motions. See R50-81. The trial court
did not address any of them except the motion to withdraw, which alleged
problems with defense counsel's representation. See R52; see also Wfareham, 2006 UT
327, f 33 (noting that a defendant may file pro se motion to disqualify counsel).
While not formally a motion to disqualify counsel, the motion raised the question of
counsel's qualification to effectively represent defendant. The trial court may
therefore have determined that the motion fell within the exception allowing
represented defendants to file pro se motions to disqualify counsel.

12.

Here, defendant was represented by appointed counsel. R14-15. She
therefore had no authority to file pro se motions. As explained in Wareham, where a
defendant has no authority to file pro se motions, "the court should not consider
them/' 2006 UT 327, \ 33. The trial court therefore properly did not consider
defendant's pro se pretrial motion to suppress.
II.
DEFENDANT WAIVED THE CLAIMS RAISED IN HER PRO SE
PRETRIAL MOTION TO SUPPRESS WHEN SHE DID NOT
ADVISE THE COURT THAT SHE HAD FILED THE MOTION,
DID NOT SERVE THE MOTION ON THE STATE, AND DID
NOT FILE A WRITTEN REQUEST TO SUBMIT
Assuming arguendo that defendant's pro se pretrial motion to suppress was
properly before the court, she waived the claims raised in the motion by failing to
bring the motion to the court's attention. Under the rules of criminal procedure,
when the trial court has not acted on a motion, a party must bring the motion to the
attention of the court. See Utah R. Crim. P. 12(b). The party may "advise[] the court
of the filing" or "request[] a hearing." Id. If the party has not done so and the
matter "has not otherwise been brought to the attention of the court," the party
must "file[] a written Request to Submit [for Decision]." Id. "If no party files a
written Request to Submit, or the motion has not otherwise been brought to the
attention of the court, the motion will not be considered submitted for decision." Id.
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Here, defendant, who was represented by counsel throughout the
proceedings below, did not request a hearing on her motion to suppress. See R52.
Defendant pleaded guilty and then moved to withdraw her guilty plea. R41-50.
After the court granted her motion to withdraw, she went to trial. R88-89,126.
Nothing in the record suggests that during the nine-month interval between
her filing of the pro se motion to suppress and the commencement of trial,
defendant ever "advised the court of the filing," "requested a hearing," or "filefd] a
request to submit the matter for decision." Utah R. Crim. P. 12(b). The record does
not suggest that the matter had "otherwise been brought to the attention of the
court." Id. The record does not indicate that defendant served the motion on the
State or even that defense counsel knew that she had filed the motion.
Therefore, the motion can "not be considered submitted for decision." Id.
Defendant has thus waived the claims that she may have raised in her motion to
ssuppress.4
4

In Franklin v. Stevenson, 1999 UT 61, 987 P.2d 22, the Utah Supreme Court
held that a motion in limine raised during trial but not ruled upon until the end of
trial, "acted as a continuing objection to the admission of the evidence at issue." Id.
at Tf 23. In that case, however, the record demonstrated that the motion had been
brought to the court's attention. See id. at % 11. Stevenson had "moved twice during
the trial to exclude portions of the plaintiffs body of evidence: first, in a motion in
limine, and second, in a motion at the conclusion of the presentation of all the
evidence." Id. (emphasis added).
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III.
DEFENDANTS PRO SE MOTION FOR NEW TRIAL DID NOT
PRESERVE THE MOTION TO SUPPRESS CLAIM; MOREOVER,
DEFENSE COUNSEL WITHDREW THE PRO SE MOTION FOR
NEW TRIAL WHEN HE AFFIRMATIVELY REPRESENTED TO
THE COURT THAT ITS CLAIMS WERE OF NO
CONSEQUENCE
After verdict and prior to sentencing, defendant filed a pro se motion for new
trial and an attached "affidavit/' arguing among other things that the trial court
erred by not ruling on the motion to suppress, that "the trial was unfair," and that
appointed counsel "work[ed] for the State of Utah" and "ha[d] no motivation to win
[her] case." R189. Two weeks later, defendant filed another document captioned
"Affidavit in support of new Trial," claiming that the McGeorge brothers had been
convicted of assaulting each other and that she therefore should not have been
convicted of assaulting them. R90-97.
The filing of a post-trial motion does not, of itself, preserve an issue for
appeal. See Wilde v. Wilde, 201 UT App 318,\37 n.5,35 P.3d 341 ("Raising an issue
in a post-trial motion fails to preserve that issue for appeal without evidence that the
trial court considered and ruled on the issue."), citing Estate of Covington v. Josephson,
888 P.2d 675,678 (Utah App. 1994). Where a "trial court d[oes] not take evidence or
hold an evidentiary hearing on the issue, but instead simply denie[s] [a post trial
motion]" without considering the issue on the merits, the issue is "not properly
preserved." Covington, 888 P.2d at 678-79 & n.5; see also State v. Seale, 853 P.2d 862,
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870 (Utah 1993). On the other hand, if a trial court takes evidence on a claim raised
in a post-trial motion, holds an evidentiary hearing on the claim, or considers the
claim on the merits in denying the motion, a defendant's "right to assert the issue on
appeal [may be] resuscitated." Seale, 853 P.2d at 870; see also State v. Belgard, 830 P.2d
264,265-66 (Utah 1992); State v. Beason, 2000 UT App 109, % 15,2 P.3d 457.
Here, the trial court never considered defendant's claim, raised in her motion
for new trial, that the trial court had erred in not addressing her pro se pretrial
motion to suppress.5 The coxirt did not take evidence or hold an evidentiary hearing

5

Defendant could not have prevailed on the issue, had the trial court
addressed it in ruling on the motion for new trial. As explained in Point I., above,
because defendant was represented by appointed counsel, her pro se pretrial motion
to suppress was unauthorized. The trial court did not err in not addressing the
suppression motion before or at trial. See Wareham, 2006 UT 327, f 33. Had it ruled
on defendant's motion-for-new-trial claim that its failure to address the pretrial
suppression motion was error, it would properly have rejected the claim. Moreover,
as explained in Point IV., below, the Fourth Amendment claims raised in the motion
to suppress were without merit.
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on the claim. The suppression issue, as set forth in the motion for new trial, is
therefore unpreserved, and this Court should decline to address it.6
Moreover, defense counsel waived the issue at the sentencing hearing when,
after reviewing defendant's pro se motion for new trial, he affirmatively represented
to the court that the motion for new trial "d[id]n't bring up anything new" and that
he did not "see a reason to arrest judgment." R242:2. In so doing, counsel withdrew
the motion, waiving any claims that might have been raised in the motion, including

6

The trial court did attempt to explain to defendant how she could be guilty
of assaulting the McGeorge brothers, even though the brothers may also have
assaulted each other, the issue raised in her November 7,2007 "affidavit." See R190.
The trial court appears to have been trying to explain to defendant why she had not
been unjustly treated. See R242:3. Had defendant raised that issue on appeal, the
trial court's consideration of it may have resuscitated defendant's right to assert it.
See Seale, 853 P.2d at 870. Defendant, however, did not challenge the trial court's
ruling on that matter.
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defendant's claim that the trial court should have ruled on her pro se pretrial motion
to suppress.7
IV.
IN ANY CASE, BECAUSE DEFENDANT RAISED NO
MERITORIOUS CLAIM IN HER MOTION TO SUPPRESS, SHE
SUFFERED NO HARM WHEN THE TRIAL COURT DID NOT
RULE ON THE MOTION
Defendant claims on appeal that the trial court erred when it did not address
her motion to suppress. See Br. Appellant at 13-15. Even assuming arguendo that
the trial court should have addressed her motion, defendant suffered no harm, as
defendant could not have prevailed on her motion. The search of defendant's purse
was permissible both as a search incident to arrest and as an inventory search.

7

Defendant did not argue plain error or any other exception to the
preservation rules. In any case, she was not entitled to plain error review. By
affirmatively representing that the new trial motion brought up nothing new,
defense counsel invited the alleged error now raised on appeal and foreclosed
review for plain error. See State v. Brown, 948 R2d 337,343 (Utah 1997) ([I]fa party
through counsel has made a conscious decision to refrain from objecting or has led the trial
court into error, we will then decline to save that party from the error....) (emphasis in
Brown), quoting State v. Bullock, 791 P.2d 155,159 (Utah 1989) (internal quotation
omitted); see also State v. Hamilton, 2003 UT 22, \ 54, 70 R3d 111 (holding that the
appellate court would not review a jury instruction where counsel "affirmatively
represented to the [trial] court" that he had no objection to it; stating that one
purpose for this rule was to " discourage [] parties from intentionally misleading the
trial court so as to preserve a hidden ground for reversal on appeal") (citation and
internal quotation omitted).
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Citing United States v. Edwards, 415 U.S. 800 (1974), defendant's motion to
suppress asserted that police should have obtained a warrant before searching her
purse at the jail.8 See R52. Edwards, however, defeats, rather than supports,
defendant's claim. Edwards does not require that police obtain a warrant before
conducting a post-arrest search of an arrestee and the arrestee's property at the
station house. See 415 U.S. at 803. To the contrary, it holds that police may conduct
a warrantless search of the arrestee and his or her property "even though a
substantial period of time has elapsed between the arrest and subsequent
administrative processing" and the "later time [when the property is] searched." Id.
at 807. Under Edwards, a warrantless search is permissible as a search incident to
arrest, even though the search is conducted at a location other than the arrest scene.
See id. Edwards holds that "once [an] accused is lawfully arrested and is in custody,
the effects in h[er] possession at the place of detention that were subject to search at
the time and place of h[er] arrest may lawfully be searched and seized without a
warrant." Id. (addressing search conducted at stationhouse after arrest on the
streets). The effects would include a purse found in her car. See New York v. Belton,

8

Defendant's motion to suppress did not challenge the lawfulness of her
arrest or the legality of the arrest-scene search of the passenger compartment of her
car and the purse in the passenger compartment. See R52.
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453 U.S. 454, 459, 462 (U.S. 1981) (permitting, in a search incident to arrest, the
search of the zipped pockets of an arrestee's jacket located inside the passenger
compartment of the car in which the arrestee had been a passenger before he was
arrested, even though the jacket was not within the arrestee's reach at the time of the
search).
Further, defendant's claim that the officers, who had made a preliminary
search of her purse at the McGeorge home, could not conduct a second and more
thorough search at the jail, is contrary to Supreme Court precedent. As explained in
Edwards, police are entitled to conduct a search to finish up "the normal processes
incident to arrest and custody [that] had not been completed" at the arrest location.
415 U.S. at 804.
Alternatively, the search was a permissible inventory search. In South Dakota
v. Opperman, the Supreme Court held that the warrantless inventory of an
impounded vehicle, conducted "pursuant to standard police procedures," is
"reasonable." 428 U.S. 364,372 (1976). Such an inventory is reasonable because it
responds to three distinct needs: "the protection of the owner's property while it
remains in police custody; the protection of the police against claims or disputes
over lost or stolen property; and the protection of the police from potential danger."
Id. at 369 (citations omitted). The rationale applied to the inventory of impounded
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automobiles also applies to the inventory of containers found in those automobiles.
See id. at 366 (upholding search of glove compartment in impounded car).
Here, when police arrived, defendant was seated in the driver's seat of her
car. R240:183, After police arrested defendant, they determined to impound the car.
R240:191. To prepare for the impoundment, the officers completed an inventory
search and found defendant's purse in the passenger seat. Id. Their purpose in
conducting the inventory was "for safe-keep [ing]" — so that there could "be no
allegations that Ogden City ha[d] not adequately protected the vehicle." Id. "When
vehicles are impounded, local police departments generally follow a routine practice
of securing and inventorying the automobiles' contents." Opperman, 428 U.S. at 369.
The United States Supreme Court "has consistently sustained police intrusions into
automobiles impounded or otherwise in lawful police custody where the process is
aimed at securing or protecting the car and its contents." Id. at 373. Where, as in
this case, "there is no suggestion whatever that this standard procedure, essentially
like that followed throughout the country, was a pretext concealing an investigatory
police motive," the conduct of police "in following standard police procedures,
prevailing throughout the country and approved by the overwhelming majority of
courts," is "not 'unreasonable' under the Fourth Amendment." Id. at 376.
CONCLUSION
For the foregoing reasons, the Court should affirm.
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SECOND DISTRICT COURT
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Stacy N i e l s e n
545 West 2300 North
Harrisvilleff Utah
801-814-4119
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1M THE SECOHD JUDICIAL DISTRICTCOURT Of WEBER
COUHTY STATE OF UTAH

STATE OF UTAH,

MOTION TO SUPPRESS EVIDENCE

Plaintiff

VS

CASE NO. 061901672

STACY MARIE l*ELSEN

JUDGE WEST

Defendant

U.S. Supreme Court Decision United States v. Edwards
requires police to obtain a search warrant to search personal
property in jail. Defendant motions this court to suppress
evidence obtained in an illegal search conducted by Officer
Hawes and admitted in his own police report He had already
made an inventory of the purse at the arrest site, as did
several other officers. None of them found drugs. Officer
Hawes took my money out of my locked glove compartment
and put it in my purse and then insisted we bring my purse to
the jail. I agreed after he said my car was going to be towed,
knowing that the tow company would have a key to my car
and could easily take my money.
DATED

l'^h-67

SIGNED
Defendant, pro se

Addendum B

' EC0NDDI5TRICT COURT

200?OCT23 P M M I 5

Stacy Nielsen
t29 25th Street
Ogden, Utah 84401
0)1-334-8302

OCT*4

IN THE SECOND JUDICIAL DISTRICT COURT
WEBER COUNTY, STATE OF UTAH
STATE OF UTAH

MOTION FOR NEW TRIAL

VS.

CASE NO. 061901672

STACY NIELSEN

JUDGE WEST

I respectfully request a new trial (Rule 24 of the Utah Rutes of Criminal Procedure) because
t believe that there was an error made that had a substantial adverse effect on my rights.

Signed^

Dated

At

/Ol^/07

#t*4 MA e70

CD19889927
pages:
KIICI QPM STAGEY MARIE

AFFIDAVIT IN SUPPORT OF MOTION FOR NEW TRIAL

I had filed a motion to supress evidence which was never ruled on. I
believe that this error was substantial enough to adversly affect my
rights.The Rules of Criminal Procedure state that all motions must be
ruled on before the trial can begin. I also believe there was impropriety
in my trial on the part of the prosecutor and my attorney. They had
agreed beforehand as to what they were going to allow my witnesses
to testify to and I believe that the information that was withheld from
the jury led to my conviction. I was not given a fair trial. My attorney
was assisting the prosecutor by not asking my witnesses any relevant
questions, and withholding evidence that I had asked him to submit
The prosecutor did not disclose knowledge of prior convictions
therefore I was not properly prepared for trial. Had I known this, I
would have filed a motion to have it withheld and if I was ruled against,
I would have not testified. When the witnesses against me could not
remember how I had injured them, my attorney told the jury himself
how I had injured him in order to refresh his memory but it had a
negative effect on my defense. My own witness did not get the same
courtesy of having his statement read back to him. Important relevant
information was left out that would have given the jury reasonable
doubt as to my guilt I think this shows a definate bias against me on
behalf of my defense attorney. It is not in the interest of justice that my
attorney works for the State of Utah and the State of Utah is also
prosecuting me. Both my attorney and the prosecution are going to
benefit from a guilty verdict which gives my attorney no motivation to win
the case. There has been a prejudice towards the prosecution from the
start which has been proven before and during the trial. We have laws and
rules so that innocent people don't go to jail. If I don't get a new trial, I will
be one of the innocent persons these laws were meant to protect
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:ECOND DISTRICT COUR-
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IN THE SECOND JUDICIAL DISTRICT COURT, WEBER COUNTY, STATE OF UTAH

STATE OF UTAH,
PLAINTIFF

fsn
Affidavit in support of new Trial

VS.
CASE NO. 061901B72
STACY NIELSEN,
DEFENDANT

JUDGE BRENT WEST

It has come to my attention that Mike and Andrew McGeorge, the alleged victims
in my case, have already had a seperate trial and were convicted for the same
assaults I was convicted for. The fact that they were charged and convicted
clearly means that the prosecutor was well aware that I have been telling the truth
all along. Why was this information withheld from me? If this isn't good cause for
a new trial and the assault charges to be dropped then don't know what is. The
arresting officer had to be the same in both cases so it is clear to me that he is
capable of lying and writing a false report if he accused me in one report and then
accused the brothers in another report. Based on this new evidence I respectfully
request that I be granted a new trial. It has also come to my attention that Rod
George, who knows Matt McBride, the states witness, clearly cannot give a fair pre
sentence report. He had to have had first hand knowledge that I was innocent of
these crimes yet he still suggested I spend six months in jail for them. I also think it
was extremely unfair to let Officer Hawes, the States witness remain in the
courtroom during the other witnesses testimony so that he knew what he would
have to corroborate in his own testimony. I will make it a point to find out if the same
pictures of the alleged victims injuries were used in both trials. I cannot beleive that
this system can be so absolutely corrupt and I wonder what exactly have I done to
deserve to be prosecuted this way? Please make this right

Dated
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I had no idea there was a seperate trial. I find t h a t strange billy would say
t h a t but on t h e other h a n d , billy ran into her boyfriend ron at the lighthouse
and was telling h i m t h e same t h i n g , he never really understood why he was
telling h i m t h a t except that he didnt want ron t o date stacy cuz he liked her
himself, have you ever asked billy if he ever actually saw her do meth w i t h
his own eyes? it makes me mad t h a t he would say that and everyone knows
he pops pills like candy, in fact the whole reason they met at your house
was because billy wanted pain pills f r o m John (stacys friend), anyways, she
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Promote Ron Paul with
inexpensive
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got the presentence report and they are going to give her 0-5 years
suspended with probation on the possesion charge but she Is going to get 6
month in jail for the assaults, so in the end its the assaults that are going to
put her in jail, and she didnt do it.
Original Message
From: Rainestorm
Date: Nov 5, 2007 7:39 PI
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Schools
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Send Message

& Online Now!
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(Select Your School)

I yeah mike beat up andrew but the courts all ready know that it was a
r sepreat trial.I did hate her for a long time but I blame andrew more.
7 anyone ellse I feel sorry for her in a way but thoes drugs were hers billy had
, told me she was a meth addict eay before any of this happend.I'm so sad I
i don't know what to do.
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Original Message
From: Sherry
Date: Nov 5, 2007 7:24 PM

Members: 4033
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stacy just found out tonight that she is going to do 6 months for the
assaults, if you know anything please tell the judge, everybody knows
andrew and his brother got in a fight, everybody has been trying to keep
the truth from you probably because they didnt want you to be hurt, even
matt testified that she never assaulted anyone, i don't know how they
convicted her of it. andrew testified that she threw a candle at him and
thats how he got scratched up. has anyone ever asked mike if they fought
in your house? will you please? i know you probably hate her but its based
on what andrew told you. he's not telling the truth, i wish you would have
watched the trial, you'd know something wasn't right, i am just trying to
help my friend, she doesn't deserve to go to jail for assault when everyone
knows mike assaulted andrew. have you ever asked mike what happened?
because what stacy was told was that mike beat andrew up after he found
out that andrew was trying to cheat on you. stacy wasn't even in the house
when the fight happened, they can't charge either brother for it because it's
been too long, so please if he has one decent bone in his body ask him to
please tell the truth.
Original Message
From: Rainestorm
Date: Nov 5, 2007 7:06 PM
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yeah hes a dumb ass!!I
Original Message
From: Sherry
Date: Nov 5, 2007 1:51 PM
I had asked him in one message if he meant he had to He to you and in
another I asked him if that was his home number cuz he said he wanted me
to text him. He erased his profile before I could read the last two. Im really
sorry but I feel like you deserve so much better. I thought he would have
changed by now. I didnt think he would take the bait. I thought he would
have learned a lesson but its obvious he didnt. Nobody wanted to hurt you.
I think its important that you know what kind of guy you are married to. Im
really sorry. Take care
Original Message
From: Rainestorm
Date: Nov 5, 2007 10:19 AM
I want to know everything andrew said to you on thoes deleted messages it
would mean alot to me!
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Yeah t h a t doesn't make any sense t h a t she w o u l d get charged for assaulting
' t h e m , when It was really t h e m who assaulted each other apparently. I'm
sure a big part of t h a t Is the d u m b cops who made the report. They never
listen t o what anyone says and w h a t they write up Is never close to what
really happened. When I was 17 me and a friend got caught stealing
cigarettes f r o m Harmons, we explained everything to the cops pretty crystal
clear when we were questioned. When I read the report later It was pure
fiction besides the actual crime itself. I t said t h a t the only reason I stole the
smokes was to impress the girl who I got caught w i t h all other kinds of
nonsense. I t made no sense, and came completely out of left field.
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Date: Nov 6, 2007 1:26 AM
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Thanks for listening ... We had no idea there was a trial between andrew
and mike for them assaulting each other and thats what they want to put
her in jail for is the assaults when Its clear that stacy never assaulted
anyone andrew and mike assaulted each other. I wish you were there tooo
cause I know you would tell the truth.
Original Message
From: Codisius
Date: Nov 5, 2007 9:21 PM
I wish there was something I could do... For all parties involved. In a way I
do kinda wish I was there when everything happened, and then maybe I
could have made a difference. As I'm sure you wish the same. Things
between Andrew and Raine are pretty rocky right now as I'm sure you can
imagine. But I really doubt that there's any good I can do for anyone really,
I wish I could, about all I can offer anyone is an ear to listen. I would tell
you to talk to Andrew yourself, but that probably won't accomplish
anything. I'm pretty sure there's nothing I could say to him that would
make him act any different, only he can change himself, and I know that
right now he's going to be focusing all his attention on keeping his marriage
together. Maybe Billy or Mat would have a better insight since they were
there, but I doubt they would have anything to say that they didn't mention
in court.

Michael
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Original Message
From: Ron
Date: Nov 5, 2007 10:43 PM
I m Just...
Send Message

Stacy got her pre sentence report today. They are recomending 0-5 years
suspended for the posession. But they want to give her 180 days for the
assaults. Its not right and I know all his friends know the truth. She didnt
assaault them. Him and Mike got in a fight. Why won't anyone tell the
truth? O don't expect you to say anything. But think about it. Everyone has
protected Andrew so that his wife wouldnt find out how he really is and
because of that Stacy is going to go to jail for 6 months. Does everyone
really think that's ok? And now his wife knows anyway so why can't he just
admit he lied? It's true she broke a window. She would have paid for it if
she had any money left after her $1800 bail she posted and another $200
to get her car out of impound. Her house payment was due. She didn't have

£fe Online Now!

Dre'sta
Send Message

MySpace
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any money left. She never caught up and yes she broke a window but part
of that ball which was $18000, was based on him saying she assaulted him.
She lost her house. He still has his. I wish somebody would step up and tell
the truth. I know nobody is going to claim the drugs but that's not even
what's going to send her to jail. She has prior assaults for domestic
violence. Her boyfriend used to beat her ass. She had to get a protective
order against one of them cuz he always threatened to kill her. But both of
them got arrested and she pled guilty. Now, they apparently don't think she
has learned her lesson and want to punish her with 180 days in jail. We all
know she didnt do it. Tell somebody to please tell the truth. Please
Original Message
From: Codisius
Date: Nov 2, 2007 11:39 AM
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Send Message

t§i Online Now!

Amber Al...
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Cool thanks man, I appreciate it! Yeah I will get those pics to you for sure,
the one from Lagoon is us on the Colossus, its greatl
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Original Message
From: Ron
Date: Nov 2, 2007 2:30 PM

Cynthia
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Hey whats up... dont worry about all this I for sure dont have any problems t
with you and neither does Stacy. I think that Sherry girl just used your
'
name to get a conversation with Andrew but III talk to Stacy and your name
wont get brought up again sorry bro
and hell ya I cant wait to see those j
old pictures I bet they are so funny. Talk to you later buddy Ron
i
Original Message
From: Cody
Date: Nov 2, 2007 11:15 AM
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Hey man. Hows shit?
Just so you know, cause I consider you a good friend, that I'm so glad that I
wasn't at Andrews the night that shit went down with Stacy. And I'm going
to keep my opinions on the matter to myself. But I couldn't help notice the
recent turn of events with this Sherry girl and Andrew's conversation that is
now posted on her and Stacy's blog, I noticed that I am mentioned in there,

( she says she knows me. I don't think I know her, but ya never know.
|
} Anyway, like I said, I am keeping my opinions to myself on this whole thing, |
[ but I would really hope that my name gets left out even, if its just a side
I note, cause I wasn't there that night (thank God) and have nothing to do
j
i with any of it. Yes I am friends with Andrew, but I would hope that doesn't |
I make me guilty by association in your's or Stacy's eyes. Considering that
[
! I'm good friends with you, and have never had anything against Stacy, I
j was hoping to be left out of all this and remain a neutral party, kinda like
j
[ Switzerland. :)
j I figured I would write you cause I know we are homies, but if you think I
j should, I will write to Stacy and Sherry too, asking to keep my name out...
: What do you think?

|
j
}

I PS. I was going to do this before I came out here to DC, but forgot, so I will
j have to when I get back, but I found a picture of us at Lagoon from way
j back.. It was hilarious, so when I get back I will copy it and send it to you...
| You will laugh. Oh yeah and some pics of us playing baseball.

j
l
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OGDEN, UTAH
MR. COLE:
THE COURT:
SENTENCING.

NOVEMBER 21, 2007

WE CAN DO NUMBER 2, STACEY NIELSEN.
ALL RIGHT.

THIS IS THE TIME SET FOR

ANY LEGAL REASON WHY SENTENCE SHOULD NOT BE

IMPOSED?
MR. COLE:
THE COURT:

NO, YOUR HONOR.
MS. NIELSEN DID SUBMIT A WRITTEN REPORT

INDICATING HER OBJECTIONS TO SOME OF THE PROVISIONS THAT HAVE
BEEN IN THE RECOMMENDATIONS THAT HAVE BEEN MADE AND I'VE READ
THAT.

SHE GAVE ME AN ITEMIZATION OF WHERE SHE WANTS TO GO.

SO WOULD YOU LIKE TO ADDRESS THE ISSUE.
MR. COLE:
THE COURT:

(UNINTELLIGIBLE)
EITHER YOU OR MS. NIELSEN LIKE TO SAY

SOMETHING?
MR. COLE:

NO. AS FAR AS HER MOTION IS CONCERNED FOR A

NEW TRIAL, I JUST ADDRESS THAT FIRST.
I'VE REVIEWED IT.

I'VE LOOKED AT IT.

IT DOESN'T BRING UP ANYTHING NEW

(UNINTELLIGIBLE) MOTIONS ARE LONG (UNINTELLIGIBLE) CASE
(UNINTELLIGIBLE).
THE COURT:
MR. COLE:

AS FAR AS THE NEW TRIAL, YOUR HONOR —
SEE THE FILE.

—

I DON'T SEE A REASON TO ARREST JUDGMENT AT

THIS POINT, UNFORTUNATELY.

WE WOULD ASK THAT PENDING HER

APPEAL, YOU ALLOW HER TO STAY OUT AND SO SHE CAN BE OF AID TO
HER COUNSEL ON THE APPEAL (UNINTELLIGIBLE) RANDY RICHARDS OR
DEE SMITH.

3

THE COURT:
MR. TREE:

OKAY.

STATE WANNA BE HEARD?

STATE SEES NO REASON FOR HER SENTENCE TO NOT

START AS SOON AS POSSIBLE.

STATE WOULD AGREE WITH THE

RECOMMENDATION FROM A.P.&P.
THE COURT:

OKAY.

MS. NIELSEN, WOULD YOU LIKE TO

ADDRESS THESE ISSUES?
MS. NIELSEN:

THERE'S ALREADY BEEN A CONVICTION ON THE

ASSAULTS (UNINTELLIGIBLE).
THE COURT:

THE STATE CHECKED THAT OUT?

WERE THERE

CONVICTIONS OR CHARGES BROUGHT AGAINST THE TWO BROTHERS WHO
TESTIFIED AGAINST HER?

I'M SORRY, WITH ALL DUE RESPECT,

MY-SPACE READING E-MAILS IS NOT WHAT I CONSIDER TO BE THE
MOST CREDIBLE THING IN THE WORLD, BUT APPARENTLY MS. NIELSEN
HAS SUBMITTED TO ME SOME COPIES OF CONVERSATIONS THAT HAVE
GONE ON INVOLVING THE MAJOR VICTIM'S WIFE WHERE SHE INDICATED
THAT BOTH HER HUSBAND AND HIS BROTHER WERE CHARGED AND —
OGDEN CITY WITH ASSAULTING EACH OTHER.

IN

AND OF COURSE THAT

DOES ON ITS FACE SEEM INCONSISTENT WITH THE FACT THAT MS.
NIELSEN INDICATED THAT SHE DIDN'T COMMIT THOSE ASSAULTS,
ALTHOUGH THE TWO BROTHERS TESTIFIED DIFFERENTLY.
MR. TREE: AND I DON'T HAVE THE —

THOSE E-MAILS NOR

MUCH BACKGROUND IN THIS CASE TO DEAL WITH (UNINTELLIGIBLE)
PROPERLY RESPOND.
THE COURT: ALL RIGHT.

WELL, FIRST OF ALL, I'LL DEAL

WITH MS. NIELSEN'S MOTION FOR NEW TRIAL.

THAT MOTION'S GOING

4

TO BE DENIED.

MS. NIELSEN, THE JURY HEARD YOUR STORY.

HEARD IT ALL.

IT'S NOT AN EITHER/OR SITUATION.

THEY

IT IS

COMPLETELY POSSIBLE THAT YOU ASSAULTED THE BROTHERS AND THAT
THE BROTHERS ASSAULTED EACH OTHER.

AND SO THE CITY COULD

VERY WELL HAVE BROUGHT CHARGES AGAINST THE ONE BROTHER OR THE
OTHER.

IN FACT, THEIR TESTIMONY AT THE TRIAL INTIMATED THAT

THEY DID HAVE SOME SORT OF PHYSICAL ALTERCATION.

BUT THEIR

TESTIMONY WAS UNEQUIVOCAL AND APPARENTLY BELIEVED BY THE JURY
BEYOND A REASONABLE DOUBT THAT YOU BLEW UP AND ASSAULTED
THEM.
I ALSO THINK IT'S INTERESTING TO NOTE THAT IN YOUR
MOTION FOR A NEW TRIAL, YOU WANT ME TO FOLLOW THESE PORTIONS
OF THE MY-SPACE COMMENTS WHERE IT SAYS THAT SHE'S GOING TO
JAIL FOR THE ASSAULTS AND SHE DIDN'T DO IT. AND THEN OF
COURSE, READING THE WHOLE THING, THE BIGGEST ARGUMENT YOU
MADE AT TRIAL, THAT THOSE DRUGS WERE NOT YOURS.

SO YOU COME

TO COURT TODAY AND YOU WANT ME TO BELIEVE THE VICTIM'S WIFE
WHEN SHE SAYS YOU DIDN'T COMMIT THE ASSAULTS, BUT THEN YOU
DON'T WANT ME TO BELIEVE THE SECOND PARAGRAPH WHERE SHE SAYS,
I FEEL SORRY FOR HER IN A WAY, BUT THOSE DRUGS WERE HERS.
AND YOU'VE MAINTAINED ALL ALONG THAT THOSE WERE NOT YOUR
DRUGS.

SO NOW YOU WANT ME TO BELIEVE HER WHEN SHE SAYS YOU

DIDN'T DO THE ASSAULT, BUT I ASSUME YOU DON'T WANT ME TO
BELIEVE HER WHEN SHE SAID THOSE DRUGS WERE YOURS AND THEY
WERE NOT PLANTED THERE.
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MS. NIELSEN:

I (UNINTELLIGIBLE) AWARE THAT I

(UNINTELLIGIBLE).
THE COURT:

WELL, I'M JUST POINTING OUT, THOUGH, YOU

SUBMIT TO ME A STATEMENT FROM HER SAYING, JUDGE, PLEASE
BELIEVE HER WHEN SHE SAYS I DIDN'T DO THE ASSAULT, BUT DON'T
BELIEVE HER WHEN SHE SAYS I DID THE DRUGS. BELIEVE ME WHEN I
SAID I DIDN'T DO THE DRUGS.
SECOND OF ALL, MS. NIELSEN, I DON'T THINK THE ASSAULTS
WERE THE MAJOR ITEM HERE.

YOU'RE GOING TO JAIL BECAUSE YOU

WERE POSSESSING DRUGS, AND I'M CONVINCED AND THE JURY WAS
CONVINCED BEYOND A REASONABLE DOUBT THAT THOSE DRUGS WERE
YOURS.
YOU HAVE TOLD AN INCONSISTENT STATEMENT ALL ALONG.
FIRST OFF, WHEN YOU WERE CONFRONTED WITH THE DRUGS, YOU
ACCUSED THE POLICE OFFICER OF PLANTING THEM.

AND THEN AFTER

TIME CAME OUT, THEN YOU SUBSEQUENTLY TURNED YOUR ATTENTION
AND YOU ACCUSED THE VICTIM OF PLANTING THOSE DRUGS.
NOW, THAT CAME OUT AT TRIAL AND YOU EVEN ADMITTED AT
TRIAL IN YOUR OWN TESTIMONY THAT YOU WERE ANGRY AT THE POLICE
OFFICER.

YOU THOUGHT HE DISRESPECTED YOU.

YOU THOUGHT HE

DIDN'T TREAT YOU WITH DIGNITY AND RESPECT, AND HE MAY NOT
HAVE.

BUT IMMEDIATELY AT THE JAIL, YOU FIRST CONFRONTED HIM

AND THEN LATER YOU PLACED THE BLAME ON SOMEBODY ELSE. AND
QUITE FRANKLY, I THOUGHT THAT WAS ONE OF THE THINGS THAT HURT
YOU AT THE TRIAL WAS YOUR DECISION TO TESTIFY OVER MR. COLE'S
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OBJECTIONS, BECAUSE I DON'T THINK YOUR TESTIMONY HELPED YOU
IN THAT PARTICULAR SITUATION.
MS. NIELSEN:
THE COURT:

(UNINTELLIGIBLE)

HUH?

MS. NIELSEN:
THE COURT:

(UNINTELLIGIBLE)
IT WAS FILLED WITH INCONSISTENCIES.

POINT IS, YOU'RE NOT GOING TO JAIL FOR THE ASSAULTS.

BUT THE
YOU'RE

GOING TO JAIL BECAUSE I THINK YOU LOST CONTROL, YOU BROKE THE
WINDOW, YOU KICKED THE CRAP OUT OF THE POLICE OFFICER'S CAR,
YOU KICKED THEIR COFFEE AND THEIR SODA DRINKS ALL OVER THE
PLACE.

YOU WENT —

YOU WERE —

YOU WERE UPSET. AND I'M

CONVINCED, AS WAS THE JURY, THAT THOSE DRUGS WERE YOURS AND
THAT THEY WERE NOT PLANTED THERE.
SO I JUST WANNA MAKE THE RECORD CLEAR SO THAT, YOU KNOW,
I DON'T CARE WHAT MY-SPACE SAYS.

YOU'RE GOING TO JAIL AND

I'M FOLLOWING THE RECOMMENDATION BECAUSE I THINK YOU'VE GOT A
DRUG PROBLEM.

AND YOU DISAGREE WITH THAT AND YOU HAD YOUR

OPPORTUNITY TO PERSUADE THE JURY OF THAT, AND THAT DIDN'T
HAPPEN.

I ALSO THINK YOUR PRIOR RECORD AND THE FACT THAT IN

MY OPINION, YOUR STORY HAS CHANGED.
WITH THAT, IT'S GONNA BE THE ORDER AND SENTENCE OF THE
COURT THAT YOU'RE TO SERVE AN INDETERMINATE TERM OF ZERO TO
FIVE YEARS AT THE UTAH STATE PRISON AND PAY A FINE IN THE
AMOUNT OF $5000.

I'M IMPOSING SIX MONTHS IN THE WEBER COUNTY

JAIL AND A $1000 FINE ON EACH OF THE CLASS B. MISDEMEANORS.
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I'M RUNNING ALL OF THOSE CONCURRENT AND I AM SUSPENDING THEM
ON THE CONDITION THAT YOU SERVE A SATISFACTORY TERM OF
PROBATION TO THE ADULT PROBATION AND PAROLE.

THAT WILL BE

FOR A PERIOD OF 36 MONTHS.
YOU ARE TO COMPLY WITH THE STANDARD TERMS OF PROBATION
AS WELL AS THE FOLLOWING SPECIAL TERMS OF PROBATION:

NUMBER

1, YOU ARE TO SERVE 180 DAYS IN THE WEBER COUNTY JAIL. YOU
MAY HAVE CREDIT FOR ANY TIME THAT YOU'VE SERVED.

HAVE YOU

MAINTAINED SOME EMPLOYMENT NOW?
YOU MAY HAVE A WORK RELEASE.

DOES SHE PREFER TO DO THIS

AT PAAG OR KIESEL?
UNIDENTIFIED SPEAKER:

I DON'T THINK SHE HAS A CHOICE,

YOUR HONOR.
THE COURT:

I THINK IT HAS TO BE KIESEL.

MAINTAIN YOUR EMPLOYMENT.

YOU ARE TO

I'M IMPOSING A $500 FINE.

I'M

REQUIRING YOU TO PAY $125, WHICH IS HALF OF THE NORMAL PUBLIC
DEFENDER FEE.

YOU'VE HAD IT BOTH WAYS.

YOU'VE BEEN

REPRESENTING YOURSELF OR YOU DISAGREE WITH MR. COLE, BUT ON
THE OTHER HAND, HE'S PROVIDED YOU SOME SERVICE.
YOU ARE TO ENROLL AND COMPLETE AND PAY FOR AN ALCOHOL
AND DRUG TREATMENT PROGRAM.
THE USE OF ALCOHOL OR DRUGS.

YOU ARE REFRAIN ABSOLUTELY FROM
IN ORDER TO ENFORCE THAT,

YOU'RE SUBJECT TO SEARCH AND SEIZURE AND CHEMICAL TESTING.
YOU'RE NOT TO FREQUENT WITH PERSONS OR PLACES WHERE ALCOHOL
OR DRUG IS AVAILABLE.

YOU ARE REQUIRED BY LAW TO TAKE AND
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PAY FOR A $100 D.N.A. TEST.

THEY CAN IMPOSE A 7 P.M. CURFEW

ON YOU IF THEY THINK IT'S NECESSARY.

I AM GOING TO EXPECT

YOU TO DO THE THINKING FOR A CHANGE PROGRAM.

I WILL EXPECT

YOU TO UNDERGO A MENTAL HEALTH EVALUATION, AND IF TREATMENT'S
NECESSARY, YOU'LL BE EXPECTED TO FOLLOW UP WITH THAT.
AND FINALLY, MS. NIELSEN, I WILL EXPECT THAT THERE WILL
BE NO LIKE OFFENSES OTHER THAN A PARKING TICKET OR A TRAFFIC
TICKET.
MR. COLE, I WILL DO THIS:

I WILL GIVE HER 30 DAYS TO

FILE A CERTIFICATE ASKING ME TO STAY THE JAIL TIME.

I DO

THINK SHE'S ENTITLED TO EITHER ASK ME OR THE COURT OF APPEALS
TO GRANT HER A STAY PENDING HER APPEAL.

BUT THAT REQUIRES

SOME DEMONSTRATION OR SOME SHOWING AS TO WHY THE JAIL
SENTENCE SHOULD NOT BE IMPOSED.

SO HER APPELLATE ATTORNEYS

HAVE GOT 30 DAYS TO FILE A CERTIFICATE OF PROBABLE CAUSE
INDICATING TO ME WHY SHE SHOULD NOT SERVE HER SENTENCE WHILE
THIS IS PENDING.

IF THEY DON'T FILE THE CERTIFICATE, THEN

I'LL EXPECT HER TO BEGIN TAKING HER SENTENCE.
I EXPECT HER TO GO OVER TO ADULT PROBATION AND PAROLE.
I EXPECT HER TO SIGN UP.

I EXPECT HER TO START DOING THOSE

THINGS, AND I'LL GIVE HER 30 DAYS TO FILE A CERTIFICATE OF
PROBABLE CAUSE AS TO WHY SHE OUGHT NOT TO IMMEDIATELY START
SERVING THE JAIL SENTENCE.

IF THEY CAN RAISE SOME NOVEL

ISSUES OR POINT OUT TO ME WHAT THEY'RE GOING UP ON APPEAL —
AND IT APPEARS TO HAVE SOME MERIT —

WHETHER OR NOT IT
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PREVAILS OR NOT DOESN'T MATTER.

THE ISSUE IS WHETHER OR NOT

SHE HAS A NOVEL ISSUE OR SOME MERITORIOUS ISSUE OR SOME ISSUE
THAT NEEDS TO BE REDONE.

IF SHE'S JUST GOING UP AND

REHASHING EVERYTHING THAT'S DONE —
VERY GOOD JURY.

I THOUGHT THAT JURY WAS A

I THOUGHT THEY LISTENED TO BOTH SIDES. AND

I THOUGHT THEY MADE AN APPROPRIATE DECISION.

THAT'S THE

BASIS FOR WHY I'M NOT SETTING ASIDE THE MOTION FOR A NEW
TRIAL.

SO IF IT'S JUST SIMPLY GONNA BE A REHASH OF OLD

ARGUMENTS THAT WE'VE HEARD BEFORE, THE JURY REJECTED THAT.
IF THERE IS SOME NOVEL LEGAL ISSUE THAT YOU FOLKS THINK NEEDS
TO BE HEARD, I'LL CONSIDER GRANTING HER A CERTIFICATE OF
PROBABLE CAUSE STAYING THE JAIL SENTENCE.
SO 30 DAYS OUT WILL BE DECEMBER 19TH.

I'LL EXPECT YOU

FOLKS BACK AT THAT POINT WITH YOUR CERTIFICATE OF PROBABLE
CAUSE.

OTHERWISE, I'LL EXPECT HER TO BE PREPARED TO

SURRENDER HERSELF TO JAIL.
ALL RIGHT.

SEE YOU BACK ON THE 19TH.

WITH MR. MCCAINE RIGHT NOW.
*****

YOU NEED TO TALK

1
2

CERTIFICATE

31 STATE OF UTAH

)
)

SS

41 COUNTY OF WEBER)
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THIS IS TO CERTIFY THAT THE FOREGOING NINE PAGES OF
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TRANSCRIPT CONSTITUTE A TRUE AND ACCURATE RECORD OF THE
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PROCEEDINGS TO THE BEST OF MY KNOWLEDGE AND ABILITY AS A
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CERTIFIED SHORTHAND REPORTER IN AND FOR THE STATE OF UTAH,
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191

201
21 j
22
23|
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251

DATED AT OGDEN, UTAH THIS 29TH DAY OF DECEMBER, 2007

HiMKffU^DEAN OLSEN, CSR

